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Deneme Sartiyla Satis: islam ve Beseri Hukuk Perspektifinden Bir Analiz

Doktora Ogrencisi Hamza Qwaider | 0009-0006-0866-8007 | hamzaqwaider84@gmail.com
istanbul Universitesi, islam Tetkikleri Enstitiist, istanbul, Tirkiye

Ozet

GuUnlimiuzde insanlar arasinda glven duygusunun ciddi 6lclide zayifladigi séylenebilir. Bu durum, bey’
sozlesmelerinde alicilarin satin alacaklari mal ve esya ile ilgili daha fazla bilgi talep etmelerine yol agmaktadir.
Alicilar, sd6zlesmeye konu olan malin nitelik ve kalitesini bizzat deneyimlemek istemekte ve bu degerlendirme
sonucunda soOzlesmeyi tamamlamayi tercih etmektedirler. Dolayisiyla, sarth satis tirlerinden biri olan
““deneme sartiyla satis” uygulamasina duyulan ihtiyag¢ artis géstermektedir. Bu baglamda makalede, deneme
sartiyla bey’ akdi cercevesinde s6zlesme taraflari arasinda, malin saglamligi ve kalite diizeyine iliskin ortaya
¢ikan giiven sorunlari ele alinmakta ve bu soruna iliskin fikhi ¢c6zim yollari ¢cagdas hukuk sistemleriyle de
mukayese edilerek tartisiimaktadir.

Satim akitlerinde asil olan, malin her tirll kusur, eksiklik ve arizadan uzak olmasidir. Bu nedenle alici, bir mal
satin alirken, deneme sartiyla bizzat test etme hakkina sahiptir. Bu hak, sézlesme konusu malin niteligine
uygun olarak orf ve adetler gcercevesinde glivence altina alinmistir. Alici denemeyi gergeklestirdiginde ve malin
ayipl veya ihtiyacglarina uygun olmadigini tespit ederse, sdzlesmeyi onaylama ya da mall iade ederek
sozlesmeden vazgegme hakkina sahiptir.

Satim akdinde asil olan, akdin hikiim ve sonuglarinin hemen olusmasidir. Bununla birlikte, taraflardan her
ikisinin veya yalnizca birinin yararini gézeten bazi kayit ve sartlarin akde dahil edilmesi mimkiindir. Bu tir
kayitlar, satim akdini asli mahiyetinden, yani malin derhal teslimi ve bedelin aninda ifasi seklindeki yapisindan
cikararak ona farkli bir hukuki vasif kazandirmaktadir. Bu tiir akitlere 6rnek olarak, sart muhayyerligi
cercevesinde gergeklestirilen “deneme sartiyla satis” zikredilebilir. Deneme sartiyla satis, alicinin mal nihai
olarak satin almadan 6nce inceleme ve test etme hakkini sakh tuttugu bir ticari satis tiridir. Bu hak, ya malin
amaca elverisliligini dogrulama i¢in kullanilir ki bu durumda, mal amaglanan goérevi sagliyorsa, alicinin kisisel
tercihleri dikkate alinmaz ve sirf kendi ihtiyacina uygun olmamasi gerekgesiyle mali reddetme hakkina sahip
degildir. Ya da s6z konusu hak, alicinin kisisel ihtiyaclarina uygunlugunu belirlemek icin kullanilabilir. Bu
durumda, alicinin takdiri ve iradesi belirleyici olur.

Makalede, deneme sartinin satis soOzlesmesine etkisi, malin saglamligi ve alicinin malin kendisine
uygunlugunun uzmanlarca tespiti gibi meseleler ele alinan baslica meselelerdir. Tumevarimsal, analitik ve
karsilastirmali yontemler kullanilarak yapilan calismada, bu satis tiirliniin caiz oldugu ve taraflarin menfaatini
sagladigl sonucuna varilmistir. Sarta bagl satis olarak degerlendirilen bu akit tiir, islam hukuku ile modern
hukuk sistemleri arasinda bazi farkhliklar géstermektedir.

Arastirma ve inceleme siirecinde, deneme sartiyla satis konusu ile ilgili bazi calismalar tespit edilmistir. Hlsni
Cadii'r-Rab “Tecriibetii'l-mebi‘ ve Eseruha ala iltizamati't-tarafeyn fi Akdi'l-bey‘: Dirdse Mukarene fi'l-Fikhi'l-
islami ve'l-Kandni'l-Vaz‘i”’, baslikli calismasinda, sz konusu satisin mahiyeti ve tarihsel gelisimini ele
alinmakta, deneme sartinin alici ile satici yikimliliklerine etkisini fikhi ve hukuki agidan karsilastirmali bir
sekilde analiz etmektedir. Rehma Al-hayyali “‘el-Bey’ bi-sarti Tecriibe fi'l-Kanuni'l-Medeni el-Urdiini”’ adh
yiksek lisans tezinde, bu satisin kavramsal tanimini, hukuki niteliklerini ve Urdiin Medeni Hukukundaki
yiktumlultklerini Misir ve Irak hukuku ile karsilastirmali olarak ele almaktadir. Tirkce olarak da O. Gokhan
Antalya tarafindan hazirlanan ““Tiirk isvicre ve Alman Hukuklarinda Tecriibe veya Muayene Sartiyla Satim”” adli
doktora tezinde, bu alig-veris tiirliniin tarihsel gelisimine, temel meselelerine ve diger satis tiirleriyle iliskisine
deginilmektedir. Ayrica, deneme siiresinde alicinin mali kabulii veya reddiyle alakali hiikiimler incelemektedir.
Bu makalenin 6zgiin yoni, deneme sartiyla satisa iliskin meselelere daha genis bir perspektiften yaklasmasi;
sozlesmenin nitelikleri, hiikiimleri ve sonuclari izerinde karsilastirmali bir analiz sunmasidir.

Satim akdinde tecriibe muhayyerliginin mesruiyetine dair sahih rivayetlerden bircok delil bulunmaktadir.
Ayrica, bu tlr islemlere olan ihtiyag, alicinin zarar gormesini 6nlemek ve taraflar arasinda ihtilaflari engellemek
acisindan énem arz etmektedir. Deneme sartiyla satis, islam hukukundaki sart muhayyerligine ait genel
hikiimlere uygunluk arz etmektedir. Dolayisiyla akdin gecerliligini bozmaz ve taraflardan birinin menfaatini
korur. Deneyimsiz bir alici, belirli bir mal satin alirken saticinin aldatma ve hile girisimlerine karsi korunur.
Ayrica malin niteligi, yeterliligi ve alicinin kisisel ihtiyaglarina uygunlugu test edilebilir.
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Klasik fikih kaynaklarinda deneme siirecinin sinirlarinin belirlenmesine blylik 6nem vermistir. Stirenin belirli
olmasi gerektigi hususunda ulema arasinda ittifak bulunmaktadir; aksi halde belirsizlik ihtilafa yol acabilir.
Siuirenin azami siniri konusunda goris ayriliklari vardir: Hanefilerin ¢cogu ve Safifler bunu sahih hadisler 1s1ginda
g glnle sinirlamistir; Hanbeliler, bazi Safiller ve Hanefilerden Eb( Ysuf ile Muhammed ise siirenin taraflarin
anlasmasina birakilabilecegini kabul etmistir. Malikiler ise siireyi malin niteligine baglamis, hayvanlar igin bir
gln, gayrimenkuller i¢in bir ay dngérmistir. Bu arastirmada, esneklik ve farkl mallara uyum saglamasi
nedeniyle Malikilerin gorisi tercih edilmistir.

Deneme sartiyla satisin hukuki nitelendirmesi konusunda da farkh goérisler vardir. Bir kisim alimler ve
hukukgular bunu geciktirici sarta bagl bir akit olarak degerlendirmis, yani ““satis ancak alicinin denemesi
sonrasindaki onayiyla kesinlesir’”” gortsiine sahip olmuslardir. Digerleri ise bunu bozucu sart kapsaminda
gormis; buna gore satis bastan gecerli olup, alici reddederse feshedilir. Azinlikta kalan bazilari ise bunun
sadece bir satis vaadi oldugunu ileri slirmislerse de bu goris, akitte taraflara karsilikli bor¢ ve yukimlliik
dogurdugu icin zayif kabul edilmistir. Arap medeni kanunlarinin cogu (Misir, Libnan, Suriye, Irak vb.) genellikle
ilk iki yorumu benimsemistir. Alimler, deneme sartiyla satisin caiz oldugunda ittifak etmislerdir; ¢linkii bu, sart
muhayyerligin kapsamina girmekte ve alicinin, satin alma islemini tamamlamadan 6nce malin uygunlugunu
ve saglamligini teyit etmesine imkan vermektedir. Nevevi, bu tiir satisin caiz olduguna dair icma‘l nakletmistir.
Deneme sartinin hukuki acidan gecerli olabilmesi icin, akit esnasinda malin denenmesi sart kosulmalidir. Satici
bunu kabul ettigi takdirde, alicinin mali belirlenen siire icinde denemesine imkan tanimalidir. Bu slirecgte alici,
malin saglamhgini ve satin alma amacina uygunlugunu kontrol eder. Buna karsilik alici, deneme sinirlarini
asmamakla yikimliddr; aksi halde saticlya zarar verir. Deneme islemi alici tarafindan bizzat veya onun vekili
tarafindan yapilabilir. Alicinin, belirlenen siire icinde saticiya satisin kabul veya reddini bildirmesi gerekir. Eger
bu siire icinde sessiz kalirsa ve mali deneme imkanina sahip oldugu halde denemeksizin susarsa, bu sessizlik
kabul anlamina gelir. Deneme siirecinde alici, mali sadece denemeye yetecek 6lg¢lide kullanabilir. Bunun
otesine gecen her tirlt kullanim -6rnegin kisisel ihtiyag icin faydalanma, devretme, kiralama, rehin verme
veya malda degisiklik yapma- deneme hakkini gegersiz kilar ve satis kesinlesir. Bu durumda alici, mala gelecek
her tiirlii zarardan tamamen sorumlu olur. Bu hiikiim, islam mezhepleri arasinda ittifakla kabul edilmistir.
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Abstract

Trust among individuals has significantly declined in contemporary times, prompting buyers in sales contracts
to demand more detailed information regarding the goods they intend to purchase. Many customers prefer
to assess the suitability and quality of the item through personal examination and decide to conclude the
contract based on the outcome of such a trial. Consequently, reliance on the method of Sale on Approval - a
type of sale conditional upon trial - has increased. This article addresses the issue of diminished trust between
contracting parties, particularly concerning the integrity and quality of goods within the framework of Sale
on Approval. It explores potential jurisprudential solutions to this challenge and provides a comparative
analysis of the positions held by various Islamic jurisprudential schools alongside modern positive legal

systems.

The fundamental principle in sales transactions is that the goods sold should be free from any defect, flaw,
or deficiency. Consequently, the buyer has the right, when purchasing a commaodity, to stipulate that the
seller allow a trial to verify its suitability and fitness for the buyer’s needs. This right is established by custom
in accordance with the nature of the goods subject to the contract. If the buyer conducts the trial and
discovers that the item is defective or unsuitable for his needs, he then has the option either to consummate

the contract or to reject it and return the goods to the seller.

Furthermore, the basic principle in a sales contract is that it takes immediate effect, and its consequences
arise at once. However, certain conditions or specifications may be attached to the contract to serve the
interests of one or both parties, thus altering its original form, which typically entails immediate delivery of

the goods and payment of the price. An example of such contract is a sale conditional upon trial.

A sale conditional upon trial is a type of commercial sale in which the buyer retains the right to examine and
test the goods before completing the purchase. This right may be exercised either to verify that the goods
fulfill their intended purpose or to determine their suitability for the buyer’s personal needs. In the latter
case, the buyer’s discretion and intention are decisive. However, in the former case, if the goods fulfill the
intended purpose, the buyer’s personal judgment is not considered, and the goods cannot be rejected merely

on the grounds that they do not meet his personal requirements.

This study examines the concept of sale conditional upon trial, exploring its jurisprudential and legal
classification. It’s Shari‘ah ruling, the effect of the trial condition on the validity and formation of the contract,
guarantees related to the integrity of goods, and the extent to which the goods meet the buyer’s
requirements as evaluated by experts. Employing inductive, analytical, and comparative methods, the paper
concludes that this type of sale is permissible and serves the interests of contracting parties. It is also
considered a sale on approval, with significant differences noted among Islamic schools of thought and

modern legal systems.
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During the research and review process, several studies on sale conditional upon trial were identified. Among
them is the study by Hisni Cadii’r-Rab, “Tecribeti’l-mebi’ ve eseruha ala iltizamati’t-tarafeyn fi akdi’l-bey’:
Dirase Mukéarene fi’'l-Fikhi’l-islami ve’l-Kanuni’l-Vaz'i”’, which addressed the essence of this type of sale, its
historical development, and the impact of the trial condition on the obligations of both the seller and the
buyer, with a comparative jurisprudential and legal analysis. Another study is the master’s thesis by Rehma
Al-Hayyali, “El-Bey’ bi’Sarti-Tecriibe fi’l-Kanuni’l-Medeni’l-Urdiini: Dirdse Mukarene”, which examined its
concept, legal characterizations, and the obligations arising under Jordanian Civil Law in comparison with
Egyptian and Iraqi laws. Additionally, the doctoral dissertation in Turkish by O. Gokhan Antalya, “Tiirk, isvigre
ve Alman Hukuklarinda Tecribe veya Muayene Sartiyla Sahim”’, reviewed the historical development of this
sale, its foundational principles, and evidentiary issues. It then clarified its legal characterizations and its
relation to other types of sales, followed by a study of the provisions applicable during the trial period,
determined by the buyer’s acceptance or rejection of the goods. What distinguishes the present study is its
comprehensive focus on all matters related to sale conditional upon trial, emphasizing its characterizations,
legal rulings, and resulting effects, alongside a comparative analysis of jurisprudential and legal opinions,

their discussion, and the assessment of their relative weight.

Numerous pieces of evidence from the Sunnah and authentic narrations confirm the legitimacy of the trial
condition in sales contracts. Such transactions are deemed necessary to prevent unfair practices and avoid
disputes between contracting parties. This option represents a recognized form option by Condition in Islamic
jurisprudence, supported by explicit textual proofs. Accordingly, it is valid, consistent with the essence of the
contract, and does not compromise its validity. It provides a significant safeguard for one of the contracting
parties, particularly the less experienced buyer, by protecting them from fraud and deception on the part of
the seller. Through such a trial, the buyer may assess the efficiency of the product and determine its suitability

for their personal needs by testing its functionality and quality.

Islamic jurists placed great emphasis on specifying the duration of the trial period, arguing that leaving it
indefinite could lead to disputes. Opinions differed regarding the maximum period: the majority of the
Hanafis and Shafi‘is limited it to three days, based on authentic hadiths; the Hanbalis, some Shafi‘is, and,
among the Hanafis, Abu Yusuf and Muhammad, allowed the parties to leave the period to their agreement,
even if it was extended; while the Malikis linked the duration to the nature of the goods—for instance, short
for livestock and clothing, but longer for real estate. The researcher favors the Maliki position, as it provides

flexibility and practical suitability for different types of goods.

On the question of legal characterization, jurists and legal scholars differed. Some considered it a contract
suspended on a Condition Precedent (shart waqif), where the sale is not concluded until the buyer accepts
the goods after trial. Others viewed it as a contract subject to a condition subsequent (shart fasikh), where
the contract takes immediate effect but can be dissolved if the buyer rejects the goods. A minority argued
that it is merely a promise to sell, but this view is weak, since a sale with a trial period entails mutual
obligations. Most Arab civil codes (Egyptian, Lebanese, Syrian, Iraqi, etc.) usually adopt the first or second

characterization. Jurists have agreed that a sale with a trial period is permissible, as it falls under the option
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by condition (khiyar al-shart) and allows the buyer to ensure the goods’ suitability and freedom from defects.

Al-Nawawi transmitted the consensus on the permissibility of such conditions.

Based on the proper legal characterization of the sale conditional upon trial, it is permissible to stipulate the
right to test the commodity in the contract. The seller must allow the buyer to conduct the trial within an
agreed period in order to examine the soundness of the product and verify whether it serves the intended
purpose of the purchase. In return, the buyer is obliged not to exceed the limits of the trial in order to prevent
harm to the seller. The trial may be conducted by the buyer personally or by an appointed representative.
The buyer is required to notify the seller of acceptance or rejection of the sale within the agreed trial period.
If the buyer remains silent until the period lapses, despite being able to perform the trial, such silence is
deemed acceptance. If the condition is Precedent, the sale becomes binding through silence, transferring
ownership of the product definitively to the buyer. If the condition is Subsequent, silence nullifies the

termination clause, and the sale becomes confirmed in its final form.

During the trial, the buyer may not use the product beyond what is customary for testing purposes. Any usage
exceeding this limit, such as personal benefit, transfer of ownership, leasing, pledging, or altering the
product, invalidates the option and renders the sale binding. In such cases, the buyer bears full responsibility
for any damage caused to the product. This ruling is unanimously agreed upon by the major schools of Islamic

jurisprudence.

Keywords: Islamic Economics, Trial Condition, Trial of Sale, Condition Precedent, Condition Subsequent.
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