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Fikih ilmi, zaman icinde gelismekte ve ¢esitlenmektedir. Bu ¢esitlenme icerisinde karsilastirmali fikih, 6nemli
bir yer tutar. Karsilastirmali fikih, hicri besinci ylizyilda ortaya ¢ikmis, ilmf kitaplar ve ansiklopediler aracihigiyla
gelistirilmis bir disiplindir. Bu alanda eser veren alimler arasinda, Bidayetii'l-Miictehid ve Nihayetii'l-Muktasid
eseriyle taninan iinlii filozof ve fakih ibn Risd dikkat cekmektedir.

Karsilastirmali fikih, ginimize dek ilgi odagi olmayi sirdirmds, fikih ¢alismalarinda dnci bir role sahip olmus
ve diger alanlardaki ¢alismalarla kiyaslandiginda onemli basarilar elde etmistir. Karsilagtirmali fikih
calismalari, sadece farkli mezheplerin fikhi gorislerini karsilastirmakla kalmaz, ayni zamanda bu goérislerin
sosyal ve kiiltiirel baglamlarini da anlamayi, islam hukukunun evrensel prensiplerini ve bu prensiplerin farkl
toplumsal ve kiltlrel baglamlarda nasil uygulandigini ortaya koyar, boylece degerinin daha iyi anlasilmasina
katkida bulunur. ibn Riisd ve benzeri alimlerin calismalari, bu baglamda degerlendirildiginde, sadece tarihi bir
oneme sahip olmakla kalmaz, ayni zamanda giiniimiz ve gelecekteki uygulamalar icin de yol gosterici bir rol
oynar.

islam hukukunda, farkli mezheplerin gorislerini tek bir kitapta birlestirmek biyiik énem tasir. Ancak
karsilastirmali fikih alaninda ¢alisan her arastirmacinin, incelenen her mezhebin gorislerini dogru ve kabul
edilebilir bir sekilde aktarip aktaramadigi énemli bir soru olarak karsimiza ¢ikar. Bu ¢alismanin 6nemi, belirli
bir mezhebe gore fetva verirken, karsilastirmali fikih kitaplarina dayanarak yetinmek yerine, o mezhebin ana
kaynaklarina basvurmanin gerekliligini vurgular. Bu yaklasim, karsilastirmali fikih kitaplarinin degerini
azaltmaz ancak bazi alimlerin kaynaklarinda yapilan hatalara dikkat cekmek gerektigini belirtir. Muhammed
Avame gibi alimler, bazi eserlerde yapilan tahrifatlar ve hatalara isaret etmislerdir. Bu tir hatalar, sonraki
arastirmacilarin bu eserleri sorgusuz sualsiz kabul etmelerine ve dolayisiyla orijinal kaynaklardan
uzaklasmalarina yol agabilir, bu da tehlikeli bir durumdur ve yazarlarin kaynaklarindaki bilgilerin dogrulugunu
veya yanlisligini teyit etmek icin asil kaynaklari gézden gecgirmeleri gerektigini vurgular.

Arastirma, ibn Riisd'iin Bidayetii'l-Miictehid ve Nihayetii'l-Muktasid adli eserinde, Hanefi mezhebinin "Aile
Hukuku" konusundaki goruslerini incelemis ve diger ¢ mezhebin goruslerine de yer vermistir. Aile
Hukuku'nun segilmesinin sebebi, evlilik ve bosanma gibi konularin insan hayatindaki 6nemi ve glinimuzde
bosanmalarin yayginlasmasidir. Ailenin toplum yapisindaki roli ve toplumun temeli olarak 6nemi, her
Miisliimanin bu hiikiimleri bilmek zorunda oldugunu gdsterir ¢iinkii bu, islam dininin temel hedeflerinden
biri olan neslin korunmasina katki saglar.

Arastirmanin bulgularina gére, ibn Riisd Hanefi mezhebinin nikah, bosanma, iddet, ila, li'an gibi cesitli
konularda sekiz meselede mezhebin goérislerini desteklemis ancak nikah, bosanma, fesih, iddet, zihar,
hamilelik gibi konularda dokuz meselede bu gériislere karsi cikmistir. Ayrica, ibn Riisd'iin nikah, bosanma,
emzirme gibi farkh konularda Hanefi mezhebinin dogru gorisiinii aktaramadigi dokuz farkl mesele tespit
edilmistir.

Onceki dlimler zamaninda mevcut olan sinirli kaynaklar ve araglar géz éniine alindiginda, bilgi aktariminda
kiiclik hatalarin yapilabilecegi kabul edilmelidir. Ancak bu, o alimlerin degerini azaltmaz; aksine, onlarin
¢alismalarinin buglinkii arastirmalara yon verdigi ve zengin bir bilgi birikimi sagladigi anlasiimalidir.
GUnUmuzde fikih alanindaki arastirmacilar, énceki alimlerin karsilasmis oldugu zorluklar olmadan en son
teknolojik araclara ve klasik kaynaklara kolaylikla erisebilmektedir. Bu imkanlar, 6nceki donemlerde yapilan
hatalara diisme hakkimizin olmadigi anlamina gelir ve yanhs veya mezhebe dayanmayan fetvalari iletmek igin

Akademik Analiz 2 (2024)
17


mailto:adnanalgul47@hotmail.com
https://orcid.org/0009-0003-3489-3038
https://orcid.org/0000-0002-1052-3548

Mustafa Nebhen — Adnan Algiil

hicbir mazeret kabul edilemez. Karsilastirmali fikih ¢calismalarinin degeri, bu tiir hatalardan kaginmak ve her
bir mezhebin gorislerini dogru ve adil bir sekilde ele almakta yatar.

Karsilastirmali fikih calismalarinin en 6nemli ve belirgin dallarindan biri olmasinin yani sira bu alandaki
arastirmalarin dogruluk, adil bir yaklasim ve genis bir perspektif icermesi gerektigini unutmamak énemlidir.
Ozellikle giiniimiizde, bazi kisilerin kendilerini bilgi ve fikih alaninda yiiksek makamlara ulasmis olarak
gormeleri ve 6nceki alimlerin degerini kiigimsemeleri, bilginin ve gorislerin objektif degerlendirilmesinin
onindeki en buylk engellerden biri olarak kabul edilir.

Karsilastirmali fikih calismalari, islam hukuku alaninda biiyiik bir &neme sahip olup bu tiir calismalarin titizlikle
ve kapsayici bir bicimde gerceklestiriimesi, gercek bilginin aydinlanmasinda kritik bir rol oynamaktadir. ibn
Risd'lin calismalari gibi eserler, islam hukukunun anlasiimasi ve uygulanmasi konusunda yeni bakis agilari
saglayarak bu alanda rehberlik etmeye devam edecek degerli kaynaklardir. Bu ¢alismalar, fikih biliminin
gecmisin yansimasi olmanin 6tesinde, gelecege yonelik dinamik bir disiplin oldugunu ortaya koyar. ibn Riisd
gibi alimlerin mirasi, karsilastirmali fikih galismalari igin saglam bir temel ve bilimsel ile metodolojik bir
cerceve sunar, bu alandaki ilerlemeyi tesvik eder.

Karsilastirmali  fikih calismalar, ayni zamanda, islam hukukunun giinimiz diinyasinda nasll
uygulanabilecegine dair yol gdsterici olur. Bu calismalar, islam hukukunun tarihi bir mirasin 6tesinde,
glinimiz ve gelecegin sorunlarina ¢ozimler sunabilecek canli bir disiplin oldugunu vurgular. Karsilastirmal
fikih arastirmalari, sadece akademik bir caba olmakla kalmaz, ayni zamanda islam hukukunun toplumsal ve
kiltirel baglamlarda nasil anlasilmasi ve uygulanmasi gerektigine dair derinlemesine bir anlayis sunar. Bu
siireg, islam hukukunun evrensel degerlerini ve ilkelerini én plana cikarirken, ibn Riisd'iin eserleri gibi
kaynaklar bu anlayisin temel taslarini olusturur ve gelecek nesillere islam hukuku alaninda saglam bir temel

ve kapsamli bir perspektif sunar.
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Abstract

The science of figh has been developing and diversifying over time, and comparative figh has an important
place in this diversification. Comparative figh is a discipline that emerged in the fifth Hijri century and was
developed through scholarly books and encyclopedias. Among the scholars who wrote in this field, the
famous philosopher and jurist Ibn Rushd, known for his work Bidayat al-Mujtahid wa Nihayat al-Mugtasid,
stands out.

Comparative jurisprudence has continued to be the center of attention until today, playing a pioneering role
in jurisprudential studies and achieving significant successes compared to studies in other fields. The study
of comparative jurisprudence not only compares the jurisprudential views of different madhhabs, but also
seeks to understand the social and cultural contexts of these views, revealing the universal principles of
Islamic law and how these principles are applied in different social and cultural contexts, thus contributing
to a better understanding of its value.

The works of Ibn Rushd and similar scholars, when considered in this context, not only have a historical
significance, but also play a guiding role for present and future applications.

In Islamic jurisprudence, it is of great importance to combine the views of different sects in a single book.
However, it is an important question whether every researcher working in the field of comparative figh is
able to convey the views of each sect in an accurate and acceptable manner. The importance of this study
emphasizes the necessity of consulting the main sources of a particular madhab when issuing a fatwa
according to that madhab, rather than relying on comparative figh books. This approach does not diminish
the value of comparative figh books, but it emphasizes the need to draw attention to the mistakes made by
some scholars in their sources. Scholars such as Muhammad 'Awama have pointed out the distortions and
mistakes made in some works. Such errors can lead to later scholars accepting these works unquestioningly
and thus distancing themselves from the original sources, which is dangerous and emphasizes the need for
authors to review the original sources to verify the accuracy or inaccuracy of the information in their sources.

Given the limited resources and tools available at the time of the earlier scholars, it must be acknowledged
that minor errors in the transmission of knowledge can be made. However, this does not diminish the value
of those scholars; on the contrary, it should be understood that their work has guided today's research and
provided a wealth of knowledge. Today, researchers in the field of figh have easy access to the latest
technological tools and classical sources without the difficulties faced by earlier scholars. These opportunities
mean that we do not have the right to fall into the mistakes made in previous eras, and no excuse can be
accepted for transmitting wrong or non-sectarian fatwas. The value of comparative figh studies lies in
avoiding such mistakes and in dealing with the views of each madhhab accurately and fairly.

In addition to being one of the most important and prominent branches of comparative figh stuies, it is
important to keep in mind that research in this field should include accuracy, a fair approach and a broad
perspective. Especially nowadays, the fact that some people consider themselves to have reached a high
level of knowledge and jurisprudence and underestimate the value of previous scholars is considered one of
the biggest obstacles to the objective evaluation of knowledge and opinions.

The study of comparative jurisprudence is of great importance in the field of Islamic law, and the rigorous
and inclusive conduct of such studies plays a critical role in the enlightenment of true knowledge. Works such
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as those of Ibn Rushd are valuable resources that will continue to guide the field by providing new
perspectives on the understanding and application of Islamic law. These works demonstrate that figh is not
just a reflection of the past, but a dynamic discipline that looks to the future. The legacy of scholars such as
Ibn Rushd provides a solid foundation and a scientific and methodological framework for comparative figh
studies, encouraging progress in this field.

Comparative figh studies also provide guidance on how Islamic law can be applied in the contemporary world.
These studies emphasize that Islamic law is more than a historical legacy, but a living discipline that can offer
solutions to the problems of the present and the future. Comparative figh research is not only an academic
endeavor, but also offers an in-depth understanding of how Islamic law should be understood and applied in
social and cultural contexts. This process foregrounds the universal values and principles of Islamic law, while
sources such as the works of lbn Rushd form the cornerstones of this understanding, providing future
generations with a solid foundation and a comprehensive perspective on Islamic law.

Keywords: Figh, Family Law, Hanafi School, Ibn Rushd, Bidayet al-mujtahid.
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