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Ozet

Suriye’nin halihazirda yiirtirliikte olan mevcut anayasasinda, Medeni ve Siyasi Haklar Ulus-
lararasi S6zlesmesi'nin 23. maddesine uygun sekilde hiikkmedilerek devletin aileyi korudugu
ve evliligi tesvik ettigi hiikmiine yer verilmistir. Anayasadaki bu hiikme binaen aile hukuku
ile ilgili hiiklimleri dlizenleyen bir kanun olusturulmustur. Suriye'de aile hukukuna iligskin
hiiklimler, ilk defa 1953 yilinda Suriye Ahval-1 Sahsiyye Kanun'u ile yasalastirilip yiirtirliige
konulmustur. Islam fikhina uygun bir sekilde hazirlanan, diger bir ifadeyle Islam hukukuna
dayali olan bu Kanun'da, a¢iklayic hiikiimler iceren giris kisminda belirtildigi tizere temelde
dort siinni mezhebin goriisleri esas alinmis, cok gerekli goriildiigii durumlarda Tbazi, Caferd,
Zeydi ve Zahiri gibi diger Islami mezheplerin goriislerinden de yararlanilmstir.

Suriye’nin kurulus donemde yasama hareketini yiiriitenler (yasa koyucular), bilimsel bir
yaklasimi ve asamali stratejilerden olusan bir politikay1r benimsemislerdir. Fakat onlarin be-
nimsedikleri bu yaklasim ve politika, Islami ilkelere dayaliydi. Zira onlara gore gayr-i Islami
kanunlar, Suriyeli ailelerin sorunlarina ¢6ziim bulmakta yetersizdi. Bu sebeple Islami esaslara
dayali bir kanun konulmaliydi. Nitekim donemin Suriyeli yasa koyucularinin bu diistincede
olmalarinin gercek arka planinin bilinmesi, bu husustaki gercekligi ortaya koymak agisindan
onemlidir.

1953 tarihli Suriye Ahval-i Sahsiye Kanun'unu olusturan Sam Kadis1 Ali Tantavi ve onun hem
Suriyeli hem de Misirli hukukgulardan olusan ¢alisma ekibi, olusturduklar: Aile Kanunu'nda
Islam hukukunu esas almis, kanunu basta Fransa olmak iizere Batili kanunlardan uzak tut-
muslardir. Fransizlarin kanunlar: kendi sistemlerine uydurmak icin bulunduklar: sistematik
girisimlerine ragmen Tantavi ve ekibinin bunu yapabilmis olmalari, kuskusuz onlar agisindan
istlin bir basaridir. Nitekim yasama ile ilgili kapali kapilar ardindan planlanip yiiriitiilen so-
guk savaslarin farkinda olan Tantavi, bu hususta uyarilarda bulunmustu. Ciinkii o donemde
Suriyelilerin siyasi, sosyal ve dini durumlarina paralel olarak asamali bir sekilde Bat: menseli
kanunlar yiirtirliige konulmaya baslanmisti. Bu manada ilk olarak Ceza Kanunu, ardindan
Medeni Kanun uygulamaya girmisti. Ancak Tiim girisimlere ve entrikalara ragmen Suriye
Ahval-i Sahsiyye Kanunu, yetmisli yillarin basina kadar cogu Arap tilkesinde 6rnek alinan bir
sembol olarak kalmay: basarmistir.

Suriye'de, 1930 yilinda Fransa'nin onayladig: bir anayasa yiiriirliige girdi. Boylece Suriye Arap
Cumbhuriyeti biitiin organlariyla resmen kurulup modern diinya sahnesindeki yerini almis
oldu. Fransa'nin Suriye ile ilgili verdigi uluslararas: taahhiitlere aykir1 olmayacak sekilde
olusturulan bu anayasaya gore Suriye’nin yonetim bicimi sivil monarsidir. Bagkenti Dimagk’tir
(Sam). Baskaninin dini Islam'dir. Ulkede din ve mezhep 6zgiirliigiine sayg1 gosterilecek, mez-
hep ayrimi yapilmayacaktir. Mezhepsel inanclara ve kisisel haklara iliskin hususlar muhafaza
edilecek, dini ritiiel ve 6gretiler ile ilgili bir kisitlama gidilmeyecek, herkes hi¢chir muhalefete
maruz kalmadan 6zgiir olacaktir. Millet her tiirlii yetkinin kaynagidir ve yasama yetkisi Tem-
silciler Meclisine aittir.

Amerikan Baskani Wilson'un liberal emperyalizmin temelini olusturan On Dért Ilkesi'nden
ilham alan bu anayasa, Arap diinyasinin en demokratik anayasasi olup Avrupa'daki demok-
ratik ilkelerin anayasalarina benzer kabul edilmektedir. Dolayisiyla bu anayasa, Fransiz
anayasasindan acikca etkilenmistir. Nitekim bir yasama kaynagi olarak Islam hukukundan ve
iilkenin resmi dini olarak Islam'dan s6z etmemesi bunu gostermektedir.
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1930 Suriye anayasasi, Menar Dergisi'nin sahibi olan Muhammed Resit Riza'nin gozetimi/
kontorlii/danismanlig: altindaki bir komisyon tarafindan olusturulmustur. Resit Riza ise
Muhammed Abduh’un 6grencisi olup onun yenilikci ekolunun en samimi mirascidir. Islam
hukukuna oldugu gibi uymak yerine islam’in temel ilkeleri ile uyusan bir yonetim bicimini
benimsemistir. Bu agidan reformist hareketlerin onciilerinden sayilmaktadir. 5 Eylil 1950
yilinda, Amerikan egilimli Edip Cicekli doneminde bagimsizlik anayasasi olarak anilan yeni
bir anayasa ylirtirliige girdi. Bu anayasay1 olusturan komisyon, Avrupa iilkelerinde yiirtirliikte
olan donemin anayasalardan daha iyi bir anayasa olusturma gayretini giitmiislerdir. Bu anaya-
sa olusturulurken devletin resmi dini hakkinda derin tartismalar yasanmaistir. Ancak sonugta
cogunlugun Miisliiman olmasi g6z 6niine alinarak sadece yonetim seklinin temsili demokrasi
olmasina bagl olarak sembolik bir konumda bulunan devlet baskaninin dininin Islam olmas1
kararlastirilmistir. Bu anayasada Islam hukuku yasama kaynagi olarak taninmakla birlikte
onceki anayasada oldugu gibi yegane merci kabul edilmemistir. Miisliimanlar Arap ve Arap
olmayan milletlere, dolayisiyla milliyetlere ve etnik kokenlere ayrilmistir. Osmanli Devletinde
benimsenmis olan Islam birligine alternatif olarak Arap birligi esas alinmstir.

Kiiresel bir kampanya neticesinde olusturulan ulus¢u/milliyetci esaslara dayal: bu anayasa,
Miisliimanlar arasinda aydinlanma ve reformizim sdylemleriyle ortaya ¢ikip yasalar: somiir-
gecilik ideolojisiyle tutarli hale getirme amacini giiden hareketlerin ortaya ¢iktig1 bir evrede
olusturulmustur. Oldukca manidar olan bu durum ise s6z konusu anayasanin hangi saikler ile
olusturuldugu hususunda derin bir arastirmanin yapilmasini gerektirmektedir. Su ana kadar
aktarilanlardan goriildigi tizere belgelere dayali tarihi veriler, yirminci yiiz yilin ortalarinin
biiyiik degisimler ile dalgalanmalara taniklik ettigini gostermektedir. Bunlardan en 6nemli-
leri arasinda modernitenin dini inanglarin ve geleneklerin statiisiine iliskin denemeleri yer
almaktadir. Toplumlarin modernite deneyimlerinin sekillenmesinde dinin 6nemli bir roli
olmustur. S6z konusu rol hala da devam etmektedir. Bu hususta 1950’1i yillar; askeri, siyasi,
entelektiiel, toplumsal degisimlerin yani sira darbelerin ortaya ¢iktig1 en kritik donemlerden
biri olarak kabul edilir. S6ziinii ettigimiz degisimlerden biri, tohumlar: Fransiz Mandasi do-
neminde atilan din ve modernitenin karsilikli etkilesimi ile kadin haklarina ilginin artmasi
ve kavramlarin Fransiz diislincesine uygun olarak degistirilmesidir. Baska bir degisim de
Aile Kanunu’'nun 469 ve 470. maddelerinde hiikmedildigi iizere din alimlerinin din adamlari
olarak nitelendirilmesidir.
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Abstract

Itis recognized that the product of Islamic fundamentalist jurisprudential thought is necessar-
ily followed by the movement of legal legislation in general, and the explanatory regulations
for legal articles, and our research is limited to the legislation of the Syrian family, which is
the basic cell of society and its societal nucleus that must be cared for, protected, and punis-
hments be imposed on those who aggress against it, and all of this is in its golden legislative
stage with Law (59) of Civil Affairs. The Syrian Personality of the Year (September 17, 1953 AD),
which was distinguished by its priority, its precise brevity, its good formulation and its correct
formulation, its commitment to the rules of Islamic principles in jurisprudence and purpose,
and their reliance on the doctrines of the four imams as originals, and the doctrines of four
additional subordination ones (Ibadi, Jafari, Zaidi, and Zahiri) when necessary, As stated in its
explanatory introduction, in keeping with what was the case with the majority of legislators
and academics at that time, who missed the danger of the thought of the schools of intellectual
and sectarian integration, which called itself the school of enlightenment and renewal.

And accordingly, the legislative jurisprudential movement in Syria took a scientific approach
and a temporary strategic policy, and that statutory legislation non-Islamic matters are in-
sufficient in finding solutions to the developments of the Syrian family, to address the most
important research problems inherent in that pivotal stage, and to know the true background
of Syrian legislators and it is not declared in a real public manner. The phenomenon of legis-
lative jurisprudential thought is a vast ocean, and as I chose to title the research, I will focus
on a description and analysis of the period of legislation in the 1950s, using the historical,
analytical, and descriptive approach. To explain the problem and what surrounds it.

Truth be told, it is by God’s grace that Judge Tantawi and his work team of Syrians, Egyptians,
legal scholars, and jurists came together and dispersed together, as they spared the law those
systematic French attempts and practices to draw it up in their Western way. When the hands
of Western thought intervened, represented by its followers from the secular and nationalist
parties. It is sponsored by the Nusayrism party state.

Accordingly, every scientific research has its importance and place. Providing scientific
knowledge about legislative jurisprudence provides more richness to the jurisprudential and
customary experience of the main idea of my research. What I would like to achieve from
my research is to chart the process of codifying legislative jurisprudence in personal status
matters in the period (1949-1963 AD) by collecting what was added to Previous legislative laws,
and contrasting those jurisprudences with their predecessors on the one hand, and on the
other hand knowing the truth about the legislative motives behind them, both negative and
positive, and explaining the role of negative and positive legislators, and learning about the
fact of adding the four additional schools of thought to the four approved Sunni schools of
thought, and I worked hard to make an intellectual connection to bring together the dispersed
jurisprudences And the environmental conditions that were issued at the time; In service to
our nation, which is being misled by legislative chaos, which is falsely and spitefully dressed
in legal legislative terms.

Including this French experience, which they exported to the countries they occupied, such
as Syria, and made it an official French mandate in accordance with the League of Nations
resolution of 1922. In the year 1930, the constitution signed by France was adopted, and the
Syrian Republic was established, with its republican system, which isn’t permissible. To oppo-
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se the pledges made by France with regard to Syria, especially those related to the Assembly
of Nations, and that the Syrian government system is a representative civil monarchy, with
Damascus as its capital, and the religion of its king is Islam, while respecting the freedom
of religions and sects in the country by distinguishing between one sect and another, and
maintaining With regard to sectarian beliefs and personal transactions, they remain free in
accordance with religious rituals and teachings without the slightest restriction or oppositi-
on, and that the nation is the source of all authority and legislative authority is vested in the
House of Representatives. This constitution was the most democratic in the Arab world, and
is considered a representative of what the democratic countries of Europe have achieved, And
that it was inspired by the Fourteen Principles of Woodrow Wilson, the American president,
and was therefore clearly and blatantly influenced by the French Constitution, including that
he did not refer to Islamic law as a source of legislation, nor to the Islamic religion as the
official religion of the Kingdom, and that it was drawn under the supervision of Sheikh Rashid
Reda, the author of Al-Manar magazine at the time, and he is the faithful heir to his teacher
Muhammad Abdou and his renewal school, who adopted a settlement that supports
the basic principles of Islamic rule instead of insisting on the literalism of Islamic law, and is
therefore considered a pioneer of the renewal school of enlightenment.

Based on the above, through the documentary historical narrative, it has become clear to us
that the great changes and fluctuations that the mid-twentieth century witnessed in various
aspects of human life, the most important of which are the experiences of modernity and
modernity on the status of religious beliefs and their traditions. Religion had and still has
an important role in shaping the modernity experiences of societies, the fifties was one of
the most critical periods in which military, political, and social intellectual changes and re-
volutions appeared, including: interest in the issue of the mutual influence between religion
and modernity and the oppression of women, the seeds of which were planted during the
French Mandate, and changing terminology in accordance with French thought, including:
describing religious scholars as men of religion (as In Article (469 and 470) of the law relating
to the family.
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